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WRITTEN QUESTION TO THE MINISTER FOR HOME AFFAIRS
BY DEPUTY M. TADIER OF ST. BRELADE
ANSWER TO BE TABLED ON TUESDAY 21st FEBRUARY 2012

Question

Will the Minister state which of the recommendatiaf the Howard League for Penal Reform
Report have been implemented and which ones havandowhere they have not, will he explain
why?

Answer

The Howard League for Penal Reform requested ag@ssgeport from the former Chief Minister
in December 2010 on the implementation of the renendations contained in their report. A
comprehensive reply was given and a copy is atthdbethe answer. More recently, the
Children’s Policy Group prepared an ImprovemennRiaresponse to the Care Inspectorate’s
report entitled “States of Jersey — Inspectioneofises for looked after children’ published in
January 2012. Their first recommendation was eatifly, revisit and review all previous reports
that are relevant to services for children. Seciip also attached, covers the recommendations
outstanding from the Howard League Report.

If any further information is required, the respengould also need to be co-ordinated through
the Children’s Policy Group as the subject matiehée responsibility of more than one Minister.
However, a reasonable amount of time would be ribéatethe agencies concerned to provide a
co-ordinated update.



The Howard League for Penal Reform Youth Justice Réew recommendations and the
response to them as at December 2010.

1. Jersey should immediately ratify the United Nabns Convention on the Rights of the
Child (UNCRC).

The States of Jersey have resolved to request titedJKingdom to extend their ratification of
the United Nations Convention on the Rights of tbhkild (UNCRC) to Jersey and this
commitment forms part of the Strategic Plan of$h&tes of Jersey 2009 — 2014. (Priority 9)

The States of Jersey takes ratifying internati@oalventions very seriously and wishes to ensure
that its legislation is UNCRC compliant prior tocbening a “signatory”. The United Kingdom
will only extend its ratification if it is satisfibthat Jersey fulfils the relevant requirements.

This work is being led by the Director of Intermettal Relations. A number of legislative

changes have been identified and work is progrggsira number of departments on resolving
them. A recent review into Youth Justice (attaghiedl by the Chief Probation Officer has
recommended that the States of Jersey pursuegattih of the Convention immediately as
sufficient progress has been made to demonstrdtamaintention to become compliant, or

alternatively for the States of Jersey to incorfothe Convention into domestic legislation. The
Children’s Policy Group of Ministers is considerirtis recommendation and the other
recommendations from the 2010 Youth Justice rewtits meeting in January 2011.

Progress with regards to the other recommendaitoes follows:
2. Alead minister for children’s services shoulde appointed.

Whilst the formal post of ‘Minister for Children’ds not been established, the responsibility for
services for vulnerable children, young people #meir families forms part of the portfolio
carried by the Minister for Health and Social Seeg, who has formally delegated this function
to an Assistant Minister for Health and Social 82¥¢. The Ministers for Home Affairs, Health
and Social Services and Education Sport and Cufarre the Children’s Policy Group chaired
by the Minister for Health and Social Services mswee that all matters concerning children are
dealt with in a coordinated and timely fashion.

3. Jersey should develop a child-specific criminal juge policy and 4.
The ‘welfare principle’ should be enshrined in alllaw and policy that effects children and in
particular criminal justice law

The Children’s Policy Group have incorporated tWéetfare Principle” into their statement of
purpose.

The Children’s Policy Group commissioned a revidwy outh Justice in March 2010, received
the report in August 2010 and will be considering tecommendations following feedback from
key stakeholders in January 2011. The Review rewamds inserting provisions into the
Criminal Justice (Young Offenders) (Jersey) Law49¢hich recognise that the welfare of the
child should be a primary consideration when ckitdcome into conflict with the criminal law
and that compulsory measures should only be usexhwbluntary means have failed and are
unlikely to be successful in the present case.



4. Jersey should raise the age of criminal respotuiity to 14

The age of criminal responsibility remains at 1@rgeas is the case in England and Wales. The
Home Affairs Minister was not in favour of raisirthe age of Criminal responsibility as
recommended in the Howard League Report.

The Youth Justice Review of this year recommend#arease to 12 years as is happening in
Guernsey and Scotland. The review also recomm#radpending a change in legislation that
the Attorney General could issue a guideline whidgiuld result in the prosecution of children
under the age of 12 in exceptional circumstancég onhis appears to reflect current practice;
records show that in a 30 month period prior towhiting of the Review only 3 children under
12 years of age were prosecuted.

5. Jersey should raise the minimum age for a Youtbetention Order to 16 years

This recommendation was not accepted by the Mmifste Home Affairs, although there is
agreement that custody should be used as a last feschildren. The Minister does accept that
children of school age should not normally be detdiin the Young Offenders Institution. The
Children’s Policy Group are supportive of schoolke athildren normally serving custodial
sentences at Greenfields Secure Unit. This is tdeorecommendation of the Youth Justice
Review and the necessary arrangements are beiggepsed by a multi agency senior officer

group.

The 2010 Youth Justice Review recommends amendiegl®94 Young Offenders Law to
strengthen the restrictions on imposing custodaitences on children to comply with the
requirements of the UNCRC.

7. Remand procedures should be clarified in law anth particular the presumption of balil
should be established

It is agreed that there is no statute governingibalersey. However it is not agreed that there is
no presumption of bail. Jersey is a signatoryhto European Convention of Human Rights and
the principles which guide bail decisions are obsgrby the Court (Article 5 — Right to Liberty
and Article 6 — Right to a fair trial), particulgrhe risk of re-offending and, in the case of ygun
offenders, the need to consider best interestladeed for protection.

In the UK, the welfare principle applies to the erd decision, and the court ‘shall in proper
cases take steps for removing the youth from ‘unalele surroundings’ (s.44 CYPA 1933).

There is an additional limb to the protection exm®pto bail in respect of children, which applies
only to children:

‘The defendant need not be granted bail if the tcisusatisfied that the defendant should
be kept in custody for his own protection or ifikea child or young persofgr his own
welfare’ (BA 1976 Schedule 1, Part 1, para 3 and Partra, Pa

The exception to bail refers to imprisonable and-moprisonable offences. This makes it clear
that it is welfare rather than the seriousness®fiffence which may prompt the court to ensure a
‘safe’ bail status for the child.



The Youth Justice Review has recommended the nttazh of a statutory right to bail and has
also recommended some practice changes which sheditce the use of custodial remand,
including the appointment of a specialist bail supgvorker.

8. The good prevention services that Jersey hast&slished, should be sustained and
strengthened, and in particular financing should beput on a firm and reliable footing

Jersey operates a mixed economy of preventive cg=rvi State, charitable and voluntary
organisations co-exist to provide support to viudibés children and their families.

The Bridge is a particular example of a succegséutnership project. The state recognises its
role in creating the circumstances necessary feselprojects to flourish and is committed to
effective partnership working.

9. Similarly the excellent youth service provisiorshould be sustained and strengthened

The Youth Service is recognised as excellent irfiglsl and the various projects and regular
activities contribute to a safer society. Therenigch scope for the role of informal education to
further contribute to the rehabilitation of childrevho offend. The Youth Service continues to
develop initiatives targeted at children at risloffending

10. The parish hall enquiry system should be susted and strengthened.

The Miles and Raynor report in 2005 examined thvésRadall Enquiry in considerable detail and
noted its ability to provide a “local, timely, indive, sensitive, needs-based, independent forum
to deal with a wide range of norm-violating behaviand social disorder”. The Criminal Justice
Policy published in 2007 further endorsed the rolethe Parish Hall Enquiry System as a
mechanism for dealing successfully and appropyiatéth a wide range of offending.

In particular attention should be paid to:

Putting in place measures to ensure that it is onljoypassed for clearly defined
reasons:

It was agreed by the Home Affairs Minister that Begish Hall Enquiry was bypassed for reasons
that were not always clearly defined. The Prolvatiod After Care Service has been monitoring
the situation and following discussions with that8¢ of Jersey Police, Centeniers and the Youth
Court Panel it is recommended in the 2010 YouthickiReview that Centeniers should only be

called in to Police Headquarters when the Statekeisfey Police are intending to hold a child in

custody prior to appearing in the youth Court amat in other cases, the child should be warned
for a Parish Hall Enquiry.

Strengthening its access to and use of restoratiyjgstice processes:

The principles of restoration, rehabilitation amgbaration are fundamental tenets of the parish
hall enquiry and the honorary service upon whicepends. All youth offenders attending a
parish hall enquiry are screened by the Restoratiwatice Officer who offers reparative and
restorative opportunities of victims and offenddrecal research shows very high levels of
satisfaction with the process. There is alreadylemket approach to restorative justice for
children and young people appearing at Parish Eadjuiry, receiving a community supervision



order and those in custody. The restorative jusifieer screens all cases where there is victim
involvement and attends to talk to individual cteld and young people and their families / legal
guardians about restorative opportunities.

Building in safeguards against inconsistent practie

Detailed research over a five year period by Miesl Raynor revealed very low levels of
inconsistent practice. It is possible that this omnt from the Howard League is anecdotal in
nature. The Miles and Raynor research revealed Wwigh levels of compliance with the

guidelines and codes of practice prescribed bytterney General.

Building in safeguards to constrain the action€ehteniers seems to have more to do with issues
of accountability and managerial control than amgpligc concern for consistency of practice.
During the five year period of the Miles and Raymesearch, very few complaints about the
practice of Centeniers at Parish Hall Enquiry wested by the Attorney General.

Attendees have the right to disagree and requesinigeby a formal Court. Even after the

Enquiry, decisions can be referred to the Attor@eyneral by the attendee. In practice, this
seems to be a rare occurrence. Decisions madeeb@edhtenier (with the exception of laying a

charge) are made on a consensual basis. In thedJdihgdom, prosecutors are required to take
into account ‘any lines of defence’. Centenieesrast bound by this in their decision-making.

Importantly, attempts to achieve procedural unifitymand consistency run the risk of
undermining the flexibility and responsivenesshte tircumstances of the individual case which
appear to be essential components in the systamrsmnt effectiveness.

Developing mandatory training for Centeniers

As volunteers, it is difficult to compel Centenieis attend mandatory training. However,
training is available and usually well attendech 2001 a retired States’ Police Inspector was
appointed as Honorary Police Training Co-ordinatodeliver a minimum of twenty-six weeks
training per annum to Honorary Officers. This pess funded by the Home Affairs Committee
until the end of 2004 whereupon the cost reveneti¢ rate payers.

One of the benefits of the Parish Hall Enquiryhis fiexible approach of the Centeniers. Whilst it
is accepted that training is vital to avoid breacbélaw and instil best practice, observational
research suggests that over-formalisation of thermmal process can result in less favourable
outcomes.

11 An independent prosecution service should be estashed

Whilst all police officers in Jersey have powersaafest, they do not have the power to charge a
person with an offence. These powers are exprasslgrved for the Connétable and the
Centenier.

The Parish Hall Enquiry is not a judicial bodyidtprimarily a prosecution process and provides
the mechanism by which Centeniers can decide whélieeevidential and public interest tests
have been satisfied such that a charge shoulddosggl.



The principle of independence suggests that thiewev of a case should be independent of the
investigating officer. This operates well in Jerséyere all cases are independently reviewed by
the Centenier. It was recommended and implemergeal result of the first Clothier report that
Centeniers should cease the practice of both ceéindua Parish Hall Enquiry where they have
previously investigated the incident. Observatiomatience suggests that great strides are made
to avoid a conflict of interest in this area. Intrexne circumstances, a Centenier from a
neighbouring parish may be asked to deal with siquéar case in order to ensure impartiality.
There are a number of mechanisms inherent in teesythat affords an intrinsic level of
accountability.

Much debate has taken place about the role of #drge@ier as prosecutor. The Criminal Justice
Policy makes the following Policy Statement in meh#o the establishment of an independent
prosecution service:

Having taken advice at an early stage in the pdietting process, the Home Affairs
Minister will not pursue the Rutherford recommenalad that a Public Prosecution
Service be created. This could not be justifiedcost grounds and would result in
Centeniers losing their traditional role of pregmgtcases in the Magistrates Court (
2007:73)

There are no further plans to either revisit thie f the Centenier or establish an independent
service.

12. The Youth Court should be reformed to make itess formal and more relevant for
children. The Jersey authorities should consider atdishing the Youth Court and
replacing it with a system based on the Scottish @Hren’s Hearings, for children up to
the age of 16 or even 18 years, where addressingetmeeds not the deeds is the
paramount concern.

This recommendation cannot be considered in isoladnd relates to the enshrinement of the
welfare principle and raising of the age of crinhiresponsibility.

The introduction of a similar style of Hearing iardey would risk placing a further layer of
hybridisation into the system. There would be tddal expense in the establishment of a
professional, state funded institution.

Importantly, there is potential to undermine theigfaHall Enquiry and the honorary system
upon which it depends. It is important that attesiip modernise and formalise the system do not
undermine the traditional arrangements which areadly more effective and efficient than some
formal processes.

The 2010 Youth Justice Review, notes that pradtithe Youth Court has changed considerably
in the last two years. For example the Panel mesnb@w sit on the same level as the children
who have their parents or guardians alongside thdime Court has adopted a more problem
solving approach and speaks directly with childaher than through their advocates, wherever
possible and appropriate. The review commendsathisoach and recommends joint training for
Jersey Youth Panel members with their Children iHgaPanel counterparts in Guernsey.



13. Preventive services offered by the YAT shoulde available to children assessed as
at risk of crime, and other difficulties, as well & those who have started to offend. They
should be offered from a non criminal justice orgarsational base.

The Youth Action Team (YAT) was established follagithe Bull report in 2002. The proposal
was for a multi-disciplinary team to offer earlytérnvention services to young people at risk of
offending rather than working with children and ygupeople already in the criminal justice
system whose needs are best met by the specidéisténtions of the Probation and After Care
Service in both a statutory and voluntary capacityis accepted that YAT had moved into areas
it was not best equipped to work within. YAT haswnceased direct Court and Parish Hall work,
and further change is recommended in the 2010 Yaustice Review, with the transfer of their
bail support function to the Probation and AftereC8ervice. YAT is being re organised as a
support service for children at risk of crime arsdaaresource for other agencies to use as part of
child care plans.

14. The Probation Service should, in partnership wh Social Services, develop more
intensive alternatives to custody, including interige supervision and specialist fostering.

The Howard League did not review the work of thelration Service in any detail. The work of
the Service includes many of the positive featwkmtensive supervision orders without the
associated negative features which can result gneater use of custody. Fewer children are
sentencedo custody in Jersey than in England and Waleshitle custody figure is a result of
remand rather than sentencing practice. The 2@d@hyJustice review recommends more age
appropriate supervision practice including the éased use of family problem solving which
shows encouraging results particularly with youngeitdren. A file reading exercise for the
review found that those few children who gave thesihtause for concern had problems which
were notlikely to be resolved by the Criminal Justice Systend the Review recommends the
formation of a formal multi agency protocol to eresuhat these children and their families
receive the services they need without any addititaielling as offenders.

There has been considerable investment in fostesgngces in recent years and work continues
on the development of specialist services capablaesting the needs of young people in the
criminal justice system.

The 2010 Youth Justice Review also recommendsBh&tSupport responsibilities be transferred
to the probation service, as the existing servies lbeen inconsistent and not met the
requirements of the Court.

15. The use of restorative justice interventions shuld be broadened to include use in
schools, and work with looked after children and chdren in custody.

In Jersey ‘restorative justice’ is by no means & nencept. Centeniers, through the Parish Hall
Enquiry system have for centuries been demonsirgtincesses and practices that have more
recently been defined as ‘restorative justice’ imdern societies.

A part-time restorative justice officer is fundeg idome Affairs under the aegis of the Building a
Safer Society Strategy. The post is managed byahsey Probation and After Care Service under
the supervision of the Assistant Chief Probatiofid®f. There is already a blanket approach to
restorative justice for children and young peogeeamring at Parish Hall Enquiry, receiving a
community supervision order and those in custodye Testorative justice officer screens all



cases where there is victim involvement and atténdslk to individual children and young
people and their families /legal guardians abostorative opportunities.

The 2010 Youth Justice Review also recommendstthiiing in restorative justice is extended
to other agencies who could benefit from using it.

16. The use of custody for children should be elimated or virtually eliminated in
Jersey. This can be achieved by :
a) Raising the age of criminal responsibility
b) Raising the age at which custody is available
¢) Introducing a presumption of the right to balil
d) Strengthening the custody threshold in law to esure that custody is only
used as a genuine last resort
e) Senior politicians should lead public opinion inthe argument against
children’s custody
f) The development of effective alternatives to ctisdy, in particular
intensive supervision and specialist fostering

The sub headings a,b,c and f are a repetition efipus recommendations which have been
addressed elsewhere. With regard to d) and e) :

d) Strengthening the custody threshold to ensure #t custody is only used as
a genuine last resort

The Criminal Justice (Young Offenders) (Jersey) L1884 offers some safeguards. Article 4(2)
states:

A court shall not pass a sentence of youth detentidess it considers that no other
method of dealing with the person is appropriateabee it appears to the court that —

(@) the person has a history of failure to respndon-custodial penalties and is
unable or unwilling to respond to them;
(b) only a custodial sentence would be adequaferdtect the public from serious

harm from the person; or
(c) the offence or the totality of the offending de serious that a non custodial
sentence cannot be justified,

There is no evidence in Jersey that children anmegbsentenced to custody for minor matters.
The latest reconviction study by the Probation Berdemonstrates that every sentence made to
the Young Offenders Institution between July 200f1 @ecember 2005 involved serious
offences committed by young offenders who weresssskas being at high or very high, risk of
reconviction. However, the 2010 Youth Justice Bavirecommends that Article 4(2) is
strengthened in order to comply with InternatioBahventions.

The law also requires the court to justify readons custodial sentence:

The court shall state in open court its reasongfiposing a sentence  of youth
detention.



e) Senior politicians should lead public opinion irthe argument against children’s custody

The Children’s Policy Group of Ministers have demtoated their commitment to understanding
and promoting the best interests of children wHeraf by commissioning the review into Youth
Justice and incorporating it into the draft Childferamework a document for all the Island’s
children which is currently out for consultationMinisters have opposed the “naming and
shaming” of children who offend, put forward by nmimisterial members.

17. The holding of children at La Moye should cease

It is accepted by the Children’s Policy Group tthegt holding of nearly all school age children at
the Young Offenders Institution should cease. Bu¢he small numbers of children held in
custody and in secure accommodation in Jersey thaereparticular difficulties in ensuring
appropriate placement. The Youth Justice Revielesia number of recommendations about
this and it is envisaged that:

Greenfields Secure Unit be used for children of golsory school age whether remanded or
sentenced and that the regime at Greenfields shoultihue to be that of a Children’s home with
security: in effect once at Greenfields a childulddbe treated as if they were subject to a Secure
Accommodation Order for the length of their sengenclf a child is considered to be too
disruptive or to pose a specific risk to anotheedbifields resident they may serve their sentence
at the YOI.

Those children above the age of compulsory edutétio over 16 years in June, will normally
serve their sentence in the YOI, however they mayestheir sentence at Greenfields if they
would be particularly vulnerable in the YOI and wbunot adversely affect the lives of other
children at Greenfields.

A similar discretion should be exercised for th@med 18 — 21 who currently serve their
sentences in the YOI, with the expectation beinat th proportion of these will serve their
sentences in the adult prison. This may or mayafiow for the placing of 17 and 18 year old
female offenders in the YOI rather than in the nison.

18. Independent inspection arrangements should bentroduced for Greenfields and
other children’s establishments

The Scottish Social Work Inspection Agency (SWIAstbeen engaged by the Health and Social
Services Department to inspect all aspects of $¥étak commencing with services for looked
after children in 2011.

In addition a new Panel of Visitors has been esstladtl The new Panel will provide oversight for
all residential units.

All instances of physical restraint are recorded aeferred to the Jersey Child Protection
Committee.

19. These should be based on a rigorous standards framerk, such as the English
National Minimum Standards for Childrens Homes.

Our policies and procedures are drawn up in accordace with National Minimum

Standards for Children’s Homes. Every instance of pysical restraint is recorded



through the ‘Datix’ System and also reviewed by arindependent who is trained to
instructor level in Therapeutic Crisis intervention.

20. An independent children’s advocacy system estisshed to assist children in
custody, (and indeed in other parts of the youth jstice and care system ) in raising
concerns

See 18 above (any other measures?)

21. A ‘whistle blowing’ policy should be developedvhich has a strong independent
element within it, and which enjoys the confidencef staff

The States of Jersey has reviewed its “seriouserant policy and increased its independence by
routing serious concerns directly through the Aarditnd Controller General. (Policy attached)

22. A children's complaints procedure should be desloped which has a strong
independent element within it, and enjoys the confience of children and young people.

Outside of the organisation, children and youngppeanay raise concerns confidentially
with a member of the Independent Panel of Visitdilsey may also voice any concerns to
their social worker or advocate.

23. Search procedures should be reviewed to reduthe use of strip searching to an
absolute minimum

Strip searching is used only when necessary. Howetids better that a child is allowed
temporary release form a secure unit and then lse@dron return rather than being denied
temporary release. Search procedures have beigmeldkso minimise embarrassment and to be
as dignified as is consistent with effectivenegs.person subjected to such a search is never
naked retaining either the upper or lower garmeltisng the procedure. A dressing gown is
provided which allows for under garments to be remdowithout undue exposure. The search is
always performed with two staff of the same sethagesident.

24. Children should be consulted about the way tlyeare looked after in custody and
care.

Children are involved in the selection of new stafémbers and consulted about their daily
routine and care plan. Individual Care Plans angjest to constant review to respond to
changing circumstances. The subjects of these plavide a vital element in their formulation.

25. Recruitment of staff should be brought into lie with the  requirements of the
Warner report.
Our recruitment policies conform to the WarnerReport.

26. There should be closer involvement with, andversight by, the Jersey Child
Protection Committee in relation to safeguarding arangements at Greenfields.

(See 18 above) The independent Chair of the JGR@ds meetings of the Children’'s Policy
Group to advise Ministers on Safeguarding matters.



27. The longstanding staff conflicts and diigulties at Greenfields, should be addressed
through independent/mediation/conciliation/team bulding processes, and measures should
be taken to ensure that management arrangements aia place that support staff and are
trusted by them.

There is a harmonious and committed staff teamrat@ields who are dedicated to working
together and most importantly for the best intere§the children they are responsible for.



EXTRACT FROM THE CARE INSPECTORATE'S REPORT:

STATES OF JERSEY INSPECTION OF SERVICES FOR LOOKED AFTER

CHILDREN, PUBLISHED JANUARY 2012

D. RECOMMENDATIONS OUTSTANDING FROM THE HOWARD LEA GUE REPORT (2¢-

28):

In Target
Recommendation P Completio

rogress
n Date

26. (1) Jersey should immediately ratify the United Nati@mnvention on | YES To Be
the Rights of the Child (UNCRC). Advised by
X Ref: Chief
(SPR Rec. 2.28/3.19) Minister’'s
(YJR Rec. 6.1) Dep.
27. (3) Jersey should develop a child specific justicegyoli YES Qtr 2 2011
28. (13) Preventive services offered by the Youth Actionmesnould be YES Qtr 2 201z

available to children assessed as at risk of crand,other difficulties, as
well as those who have started to offend. They Ishioe offered from a non
criminal justice organisational base

X Ref:

(SPR Rec. 2.31)

(YJR Rec. 6.8.i)




